IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL,
MUMBAI

ORIGINAL APPLICATION NO.375 OF 2021

DISTRICT : MUMBAI
SUBJECT : EXTRA ORDINARY
LEAVE

Shri Pralhad Rajaram Parit, )
aged about 40 years, Police Constable, )
Buckle No.01839, presently posted at )
Local Arms-1, Naigaon, Mumbai and )
residential address at Worli BDD )
Chawl No.70, Room No.70, Bhagoji )
Waghmare Marg, Worli, Mumbai 400 018. )... Applicant

Versus

1) Commissioner of Police, Mumbai )
having his office at Crawford Market, )
Fort, Mumbai 400 001. )

2) Additional Commissioner of Police, )
South Region, Sir JJ Marg, Nagpada, )
Mumbai — 400 008. )...Respondents

Shri Makarand D. Lonkar, learned Advocate for the Applicant.

Shri Ashok J. Chougule, learned Presenting Officer for the
Respondents.

CORAM : M.A. Lovekar, Member (J)
RESERVED ON : 29.04.2022.
PRONOUNCED ON : 05.05.2022.

JUDGMENT

1. Heard Shri M.D. Lonkar, learned Advocate for the Applicant and
Shri A.J. Chougule, learned Presenting Officer for the Respondents.

2. In this O.A. order dated 05.03.2019 (Exhibit B) passed by
Respondent No.2 is impugned. By this order the period between
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10.04.2014 to 21.04.2014 (12 days) and 28.04.2014 to 12.11.2014 (199

days) was treated as Extra Ordinary Leave purportedly under Rule 63(1)
of Maharashtra Civil Service (Leave) Rules, 1981.

3.

Case of the Applicant is as follows:-

The Applicant is suffering from Bilateral inflammatory
changes in facet joints of the lumbar vertebrae and paraspinal
muscles, inflammatory changes in left sacroiliac joints, possibility
of seronegative arthritis. He is also suffering from severe diabetes.
This was certified by medical board of J.J. Group of Hospitals.
These severe aliments had prevented the Applicant from reporting
on duty on some occasions. He was required to take treatment.
By order dated 11.11.2014 DCP, Zone-II placed the Applicant
under suspension on account of absence from duty. Departmental
Enquiry was contemplated. The Applicant made a representation
to DCP, Zone-II stating therein details of his medical condition and
treatment. Medical papers were attached to it. DCP, Zone-II
directed ACP, Gavdevi to hold preliminary enquiry. Vide report
dated 20.01.2015 preliminary enquiry was concluded. It was held
in this enquiry that the Applicant was in fact suffering from
serious ailments. The disciplinary authority, however, did not
accept report of preliminary enquiry and issued a chargesheet on
the Applicant. In the chargesheet 5 charges were leveled. Full-
fledged enquiry was then conducted. In this enquiry it was found
that the Applicant was really suffering from serious ailments and
he was required to take treatment for prolonged periods. While
arriving at this conclusion certificates issued by J.J. Group of
Hospitals were relied upon. The report of enquiry officer was,
however, not accepted by the disciplinary authority and he
proceeded to issue a show cause notice to him proposing
punishment of stoppage of one increment for a period of three
years without future effect. The Applicant was further called upon

to show cause as to why the period of suspension between
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13.11.2014 to 14.12.2015 be not treated as such. By order dated
01.06.2017 DCP, AP Naigaon imposed the proposed punishment.
On 31.05.2018 the Applicant preferred appeal before Respondent
No.2 against the punishment imposed on him. The appellate
authority, by order dated 26.12.2018 rejected the appeal as being
time barred. Being aggrieved by that order the Applicant
approached this Tribunal by filing O.A. No.51/2019. The said
O.A. was partly allowed. Respondent No.2 / the appellate
authority was directed to consider the case of the Applicant on
merits by giving him an opportunity of hearing (order dated
31.07.2019 passed in O.A. No.51/2019 is at exhibit A).
Respondent No.2, by the impugned order treated the periods
between 10.04.2014 to 21.04.2014 (12 days) and 28.04.2014 to
12.11.2014 (199 days) as Extra Ordinary Leave. This was done
inspite of the fact that to the account of the Applicant Earned
Leave of 285 days and Half Pay Leave of 240 days was in credit
as shown in (Exhibit C). On 11.09.2020 the Applicant made a
representation (Exhibit D) to Respondent No.2. He made a
request as follows:-

“HEA AQGZABKIE /N o J [Gaies: 39/92/2098 st @0
(Ricetes) 3@icteen 83 fkaxt uRafia (seldast) [gaR, vgm 929
Rawian Souferdgan Bl AgRIE AR Aar (I3T) A, 9¢9 Al
fer@A-£9(9) 3w uRadia s @ 3dRa Qo Radien Soufergstmt
weael 3feia W B Fata wwa, agEr JuRa dF s

AU claes? WRd/ fetlfdHa Brva st a dosdbosial et 31g.”

Pursuant to order passed by this Tribunal in O.A.
No.51/2019 the appellate authority decided the appeal on merits
by order dated 09.09.2019. The appellate authority came to the
conclusion that punishment of stoppage of one increment for a
period of three years without effecting future increments imposed
by the disciplinary authority was not proper. In the appeal the

appellate authority made the following order.
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“_. ol 3R ;-

g, 3, Jdolla HAR oA, W Ui AFRAE® (AAHA), FAFRIE,
I, HIF A RAER W.B1.56.09.¢3R/MERE IER@A Wi, AH. AR
WetA, AR, FHag A Rrasoiduze miEmrt den wet 3 31w,
ARA WA, ARWNE, g Al Zais 09/0& /2090 = sifR sucenad
fecteen “Ga anftes daeae 3 aul e (YE daa adiar uRu@ & gt
)” = 218 3ne AEH AR Al ST ITetett Q18T “IE” a3,
g W.B1%5.09.¢3R/VcER IGRA Ue Jwn ©.93/99/209%8 A
f2.98/92/209% wlaa Ficiast Hcael AZRE AR Aat (TS 3taed,
¥R Aa 3t Ficias, asawt a Adga Hige BN AR BlBLAA
aet) e 9%¢9, = A 0R (3) (8) Al RI(TAR “d w=iiswnet
HA BIAMER " FUE oowed Ad 313,

Being aggrieved by the impugned order the Applicant had
made a representation. By communication dated 09.11.2020
(Exhibit F) he was informed that this representation dated
11.09.2020 was still to be decided. By communication dated
27.05.2021 (Exhibit G) the Applicant was informed that his
representation for reconsidering the impugned order was rejected.
This communication stated “He came in O.R. and requested to
change the LWP given by the Addl. CP since then Additional CP
has already taken the decision.” Since the grievances of the
Applicant with regard to the impugned order remained un-
redressed he was left with no alternative but to approach this

Tribunal. Hence, this Application.

4. Affidavit-in-Reply of Respondent No.2 is at pages 43 to 47.
According to the Respondent No.2 the Original Application is devoid of

merits and hence it deserves to be dismissed.

S. From the record, following facts can be culled out.

i.  The Applicant was absent from 28.04.2014.
ii. He was suspended on 11.11.2014.

iii. He was reinstated on 30.12.2015.



iv.

vi.

vii.

viii.

ixX.

xi.
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There were two distinct periods of absence:-
viz 10.04.2014 to 21.04.2014 (12 days) & 28.04.2014 to
12.11.2014 (199 days).

The appellate authority, in Para 4 of his order observed as
follows:-

“4, uweda stfucnelt AfEn sfteteR IuRR@ B Fe, @
WellA 3U 3 Aielt A& detett TR feudl, fermha Al
HIEE! aAd ifucel Aistt usifed B BAR BHAA s
3ActDa HIA 3R &gt Ad A, AR BlctaeAed el @ IRER
TR 3RS, AAEA et AT STSARYTIE S FTAOU AMER
delelt 3gd. ada fasmwia Awelt st At Jgu siftened 3
TRRFRA 3R 3REHSB, [l dwed 7 wvam adt sweft
RERA Belt Bidt, aaa ifterel Aisn Rrasintas=es aitet qau
WellA 30 3R, AWH Ui, Aond, g At e i
09/08& /2090 =1 3ifad 3R Retelt “Aa aifties daear 3 ad
AT (YA Aqeaiar aRome & giat.)” & et o seEn
fremud 3t 3nc 3R, FEUE it JhARAT 3L 3d 3.

In view of afore-drawn conclusion the Applicant was
exonerated. The appellate authority directed that the
period of suspension of the Applicant be treated as duty
period for all purposes.

It may be reiterated that the Applicant was suspended on
11.11.2014 and he was reinstated on 30.12.2015.

Entire period which was treated as extra ordinary leave by
the impugned order was pre-suspension period.

The Appellate authority came to the conclusion that the
Applicant was really sick, there were medical papers to come
to this conclusion, medical certificates were placed on record
by him and hence he could not be held to be guilty of
deliberately and wantonly remaining absent.

By representation (Exhibit D) the Applicant prayed that his
period of absence of 211 days be adjusted against half pay
leave and earned leave standing to his credit.

Extract of record maintained at the office of Police
Commissioner, Greater Bombay is as follows:-
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“qU.131.5.09.¢3R /YcRE ICR@ Wie, nadd! WettA S0 Afstt ool
rdea wictaeh aaden BEEUS HUAT A SITATA et 31E.

ft we g faiw 90/08/209% A f&aiw 9/08/098 wiad
92 GaA Aellad AYAG Al ERE 3SR Bl =Afelt TCHA S0 BJIA
e U 9dc 31B.

st udte 2 festics RR/08/R098 Ash ATBA AFfUBR ABMUET
QAA S0 A BAH T2 AT AEAD TAOUH U356l g5 A

3ga.”

“m1.121.86.09.0¢3R/UcERE IGR@ Ue, JM@edl UellA M Atz
Sovlfetdeel Bletidelt AEdd HPEEUA HUAT datiwliad it wdie g
f&@ie ¢ /8/098 URIA HaRAR IRESR Bl e ARAR U WBIA
JB1 A BAR SR A ABA. AT BUCAE BEERT A& Hett
A, W HFIAEEA el f&aties 93/99/209%8 URIA Adqa Fietelid
et gl el e AFd B et 3R o Gl 98/92/
20998 A BAER goR St gd. ial &=l 90/8/2098 d A9
8/8/09% 92 RaAial IRgsk Henael ada Feiaen gdten Kt
¢/8/R098 A 92/99/209% W= et Ul.3.31 wWie At
detc ReRMgAR Jemti 3su / 3t wu (@iten It Riews

AN AR Ferzrelia wrvena Aget.)”

6. It may be reiterated that on the charge of remaining absent for a
prolonged period the Applicant was dealt with departmentally. He was
placed under suspension on 11.11.2014 and reinstated on 30.12.2015.
Naturally the departmental enquiry was in respect of period of his
absence prior to the date of his suspension. Once, absence of the
Applicant was held to be justified on account of his ill health it could not

have been treated as extra ordinary leave.

7. The Applicant has relied on the judgment dated 27.02.2017
passed by this Tribunal in O.A. No.1191/2016. In this case this
Tribunal relied on Rule 63 of M.C.S. (leave) Rule, 1981 which reads as
under-

“63. Extra ordinary leave.- (1) Extra ordinary
leave may be granted to a Government servant in
special circumstances —

(@) when no other leave is admissible;
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(b) when other leave is admissible but the
Government servant applies in writing for the
grant of extra ordinary leave.”

By relying on this Rule it was observed-

9. Having regard to the aforesaid facts and circumstances
of the case, EOL without pay granted to the Applicant by
orders dated 27.5.2016 and 30.11.2015 will have to be
modified and the period of absence of 247 + 51 days will have
to be adjusted against leave available in the account of the
Applicant.  After the leaves available in his account are
exhausted, the balance, if any, can be treated as EOL without
pay. The Respondents are directed to act accordingly and
complete this exercise within a period of four weeks from the
date of this order.”

8. In the departmental enquiry the appellate authority exonerated the
Applicant by concluding that his absence prior to the date on which he
was placed under suspension was on account of his severe aliments.
This conclusion cannot be reconciled with the impugned order whereby
period of absence was treated as extra ordinary leave. For these reasons
the impugned order cannot be sustained. It may be observed that
admittedly as on 31.12.2014 earned leave of 285 days and half pay leave
of 240 days was standing to the account of the Applicant. Aforesaid
period of absence was required to be adjusted against the said leave.
Hence, the order.
ORDER

A) The impugned order (Exhibit B) is quashed and set aside
and Original Application is allowed in terms of prayer ().

B) No order as to costs.

Sd/-
(M.A. Lovekar)
Member (J)
Place: Mumbai
Date: 05.05.2022.
Dictation taken by: N.M. Naik.
Uploaded on:
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